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I3 8 MICHIGAN LAW REVIEW 

furnish car service for their benefit should be held a covenant running with 
the land. Tested by the foregoing it appears that the covenant was made with 
the owner of the land, and although it did not relate to a thing in esse, it 
contained the words "successors and assigns," was for the benefit of the 
owner of the land, as owner, or occupants of the farm only, and apparently 
for the benefit of no other person, and there was present the requisite privity 
between the covenantor and covenantee. It logically follows that the cove- 
nant ran with the land and was enforceable by plaintiff, were it otherwise 
free from objection. Accord: Gilmer v. Mobile, etc. Ry. Co., supra; Georgia 
Southern R. Co. v. Reeves, 64 Ga. 492 ; Whalen v. Baltimore, etc. Ry. Co., 
108 Md. n, 69 Atl. 390. The covenant was, however, held to be unenforce- 
able because of public policy: see 153. 

Damages — Penalty or Liquidated Damages — Construction oe Stipula- 
tion in Contract. — Plaintiff seeks to recover balance due him on a building 
contract. The agreement sued on contained a stipulation that $300.00 per 
week should be paid by contractor for failure to complete structure within 
prescribed time. Defendant counterclaims for five months delay. Held., 
where the actual damages resulting from the failure to complete a building 
by the time fixed in the contract were not shown, a stipulation for payment 
by the contractor of a stated sum per week after such time and until comple- 
tion will be treated as one for liquidated damages and not as a penalty, and 
will be enforced. Simpson Bros. Corporation v. John R. White & Son, Inc. 
(C. C, R. I. 191 1 ), 187 Fed. 418. 

In its opinion the court says, "Under the rules stated in the Sun Printing 
& Publishing Ass'n v. Moore, 183 U. S. 642, 22 Sup. Ct. 240, the plaintiff must 
be held to its agreement." The latter was a case in which the parties had 
under consideration an estimate of the value of an undeterminable present 
fact, and having agreed upon the value of a yacht, were estopped by their 
contract to deny it later. In the instant case the parties had for consideration 
the value of an undeterminable future event, namely, the loss resulting from 
a failure to complete the building. In 9 Mich. L. Rev. 588, the effect of the 
Sun Ass'n case on subsequent decisions involving a similar question is dis- 
cussed, and it is pointed out. that while some courts citing the Sun Ass'n 
case profess to follow its rule, in fact they are merely giving effect to the 
old "canon of interpretation" that if, independently of the stipulation, the 
damages would be uncertain, or incapable, or very difficult of ascertainment, 
the damages may be liquidated. The following cases are among the number : 
Brooks v. City of Wichita, 114 Fed. 297; U. S. v. Alcorn, 145 Fed. 995; 
Turner v. City of Fremont, 159 Fed. 221 ; Blodget v. Col. Live Stock Co., 164 
Fed. 305. Here, then, in the principal case the old rule in existence long 
before the Sun Ass'n case was determined, is made use of in fact, though 
the court says that it is following the latter case which had to do with an 
essentially different state of facts. 

Deeds — Covenant to Stand Seised to Uses. — The complainant filed a bill 
to remove a cloud from his title and to construe an agreement executed with 
due formality by four sisters, joint owners of land, reciting that in case of the 
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death of one the Other three "are owners, and if two are taken by death, 
then the two remaining sisters are owners, and if by death one of the two 
sisters is taken, then the last surviving sister is the owner." Held, If inoper- 
ative as a common law deed to vest title in the surviving sister, the agree- 
ment was effective as a covenant to stand seised to uses under the statute 
of uses. Murray et al. v. Kerney (Md. 1911), 81 Atl. 6. 

Although once very common, this mode of conveyance is now seldom em- 
ployed. It was based on the shifting use and its purpose was to create 
future interests in land. 4 Kent's Com. Ed. 13, 295. By this conveyance a 
person seised of lands covenants that he will stand seised of them to the 
use of another. On executing the covenant the other party becomes seised 
of the use of the land according to the terms of the use, and the statute of 
uses immediately operates and annexes the possession to the use. While they 
have the same force and effect, this conveyance differs from the common 
deed of bargain and sale in that it can only be made use of between near 
relatives, and must be founded upon the consideration of blood or marriage. 
4 Kent's Com., Ed. 13, 493. It is undoubtedly the general rule that only the 
consideration of blood or marriage will support the covenant to stand seised, 
Rollins v. Riley, 44 N. H. 9; Eckman v. Eckman, 68 Pa. St. 460, 1 Jones, 
Real Prop. & Conv. 202, but there are some adverse holdings. In Massachu- 
setts it is not necessary that there should be any relationship by blood or mar- 
riage between the grantor and grantee. Richer v. Brown, 183 Mass. 424, 67 
N. E. 353. At common law, until the statute of enrollments (27 Hen. VIII. 
Ch. 16), a pecuniary consideration would support a covenant to stand seised. 
The purpose of this statute was to restore the notoriety of conveyances, and 
since a covenant to stand seised was not required to be enrolled, a deed based 
on a pecuniary consideration was held not to take effect as such, but only as 
a bargain and sale, which was required to be enrolled. The consideration 
of blood and marriage, always having sufficient notoriety, did not fall within 
the reasons of the statute and was held to be sufficient to support a covenant 
to stand seised. And, mutata legis ratione, mutatur et lex, in this country 
a pecuniary consideration will support the covenant to stand seised. Jackson 
v. Dunsbagh, 1 Johns. Cas. 92. No technical words are necessary to create 
the covenant, Jackson v. Swart, 20 Johns. 85, so it is chiefly resorted to as a 
means of giving effect to the intention of parties expressed in defective in- 
struments. Sasser v. Blyth, 2 N. C. (1 Hayw.) 260; Wardwell v. Basset, 8 
R. I. 302. 

Divorce — Recrimination — Dismissal op Bill — When Both Parties 
Guilty. — An action was brought by plaintiff seeking a decree of divorce 
from defendant, his wife, on the ground of adultery. To this petition, de- 
fendant filed an answer and cross petition denying the act of adultery and 
charging extreme cruelty on the part of the plaintiff. The lower court 
would not admit evidence as to the cruelty charged in the cross-petition and 
rendered a decree in favor of plaintiff. From that decree defendant appealed. 
Held, that, upon an application for a divorce, where both parties are found 
guilty of any of the enumerated offenses for which a divorce may be granted, 



